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PART I -FACTS

Overview Statement

1. The Applicants, having lost at trial, then again at the C.A. below, now take a fully factual
tack: they only had to deal with a forecasted winter storm after becoming aware of the icy

conditions on the roadway, and had no obligation to monitor weather forecasts before the storm.

2 These assertions are not only freshly created, but are:
(a) contrary to the evidence of the Applicants’ witnesses at trial;
(b) contrary to the evidence of their expert witness at trial;
(c) contrary to their own Performance Standards;
(d) contrary to the academic writings of their counsel; and
(e) contrary to the clear and concurrent findings of fact of the trial judge and
upholdings of the C.A.

3. The Applicants now also want to withdraw an admission made by their own counsel during
oral argument in the C.A. The above absurd positions, adopted for the first time in this Honourable
Court, highlight both the frivolous and factual nature of this leave application.

4. There is no national issue or issue of legal importance raised in the proposed appeal. Only a
factual fight — factual findings made by the trial judge the Applicants really want to change. The
Minimum Maintenance Standards are unique to Ontario. No other province or territory has similar
regulations. The reasons for judgment of the C.A. represent a routine exercise of statutory
interpretation based on clear and unchallenged findings of fact of the trial judge.

The Evidence at Trial

5. On March 31, 2003, Environment Canada issued its final weather forecast for that day and
the following day. The forecast was for occasional light snow, meaning an 80-100% probability of
snow in the early moring of April 1, and an overnight low temperature of -9 degrees C. Nicholas

Zervos, Senior Transportation Co-ordinator for Halton Region, stated that the Region expected the



L. 3

Town of Milton would use “all available resources” to monitor the weather. Douglas Thompson,
Operations Manager for the Town of Milton, stated that he and his three crew supervisors are
“always looking at the weather forecasts...its part of our daily routine...I don’t think there’s a day
goes by that I’'m not checking the weather.” He went on to state: “If we were aware that there was a
forecast that sdmething was coming, something significant, we would — like I explained earlier, if
the patrol wasn’t out there, we would put somebody out there to see if it was coming whether it was
day or night.” Mr. Thompson agreed that patrolling the roads is “the key to keeping roads in good
repair” for purposes of winter maintenance, and that “the most important part of the job” of his
crew supervisors “is to prevent poor road conditions from forming.” The expert witness for the
Applicants, Brian Malone, agreed “absolutely” that monitoring weather forecasts was “extremely
important” in dealing with winter road maintenance. Jim Cartwright, Milton road supervisor on
duty the evening of March 31 and April 1, stated that it was his practice to monitor the weather
forecasts several times a day but that he could not recall having done so on March 31. He said that,
if he had been aware of the weather forecast of an 80-100% chance of snow, he would have
scheduled an evening patrol before arrival of the storm. He also said that when he awoke at 5:30-
5:45 a.m. on April 1 and saw the condition of the roads, he immediately called in operators before
their scheduled shift to salt the roads.

Ref.: Application for Leave to Appeai, Tab 4, pp. 40-44
Extracts of the Evidence, pp. 21-33 [Tabs 3A-D]

6. Performance Standards of the Regional Municipality of Halton emphasize the importance of
maintaining the roadways in a manner that is safe for the travelling public. They state: “Snow and
ice control are the toughest problems faced by the Public Works Department in the winter. Failure
to adequately control conditions can endanger life and cause property damage.” The Standards go
on to provide that busy Class 1 and Class 2 roads, which includes Derry Road where the accident
occurred, are to be maintained “as bare as possible through the continued use of all assigned staff,
equipment and material suited to the conditions.” As Mr. Thompson for the Town of Milton stated:
“Basically, in a layman’s terms we tell our operators and everybody that you get it black and black
and wet as soon as possible.” Mr. Zervos, for the Regional Municipality of Halton, confirmed that
at the time of the accident, the Town was required to follow the Region’s Performance Standards,

not the Minimum Maintenance Standards.
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Ref.: Application for Leave to Appeal, Tab 4, pp. 42, 55
Extracts of the Evidence of Nicholas Zervos, pp. 22-23 [Tab 3A]
Extracts of the Evidence of Douglas Thompson, p. 25 [Tab 3C]

The Trial Judge’s Reasons for Judgment

7. Faced with this body of evidence from the Applicants themselves, the trial judge found,
inter alia, that:
(a) by 7:00 a.m. on April 1, Derry Road was snow-covered and icy and presented a
hazard to users of the roadway;
(b) the Town had ample time to monitor the weather, and had this been done
operators would have been called in between 3:30 and 4:00 a.m., which was
sufficient time to have salted Derry Road before the accident;
(c) failure to monitor the weather forecast meant that there was a failure to identify
snow and ice conditions;
(d) “as a result of such failure, management of the maintenance operations did not
schedule the application of salting operations in a prompt and reasonable manner”;
(¢) being attentive to weather forecasts is “of fundamental importance in order to
maintain the roads in a safe condition”;
(f) reasonable steps to prevent the accumulation of snow and ice were not taken
when the Applicants knew or ought to have known that hazardous conditions would
result from the forecasté:d winter storm.
Ref.: Application for Leave to Appeal, Tab 4, pp. 53-57.

The Statutory Provisions

8. The Municipal Act, section 44(1), sets out the standard of care for a road authority in
Ontario. It provides: “The municipality that has jurisdiction over a highway or bridge shall keep it
in a state of repair that is reasonable in the circumstances, including the character and location of
the highway or bridge.” In 1996, section 44(4) was added to the Municipal Act and empowered the
Minister of Transportation to make regulations “establishing minimum standards of repair for
highways and bridges or any class of them.”

Ref: Municipal Act, S.0. 2001, c. 25. 44(1)
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9. Section 44(3) of the Municipal Act sets out the defences available to a municipality. It
states:

Despite subsection (2), a municipality is not liable for failing to keep a highway or
bridge in a reasonable state of repair if, (a) it did not know and could not have
reasonably have been expected to have known about the state of repair of the
highway or bridge; (b) it took reasonable steps to prevent the default from arising; or
(c) at the time the cause of action arose, minimum standards established under
subsection (4) applied to the highway or bridge and to the alleged default and those
standards have been met.

Ref.:  Municipal Act, S.0. 2001, c. 25. 44(3)

10.  Having lost every other argument they have put up, the Applicants now take the ludicrous
position that municipalities are obligated to act only “after becoming aware” of a state of disrepair,
and not only that, they have no obligation to prevent a state of disrepair from arising. This is as
legally ludicrous as airlines saying they’re not going to de-ice any of their planes, they won’t bother
watching the weather forecast everyone else is watching (that would clearly tell them to start de-
icing), but wait for the first plane crash, and only then start the de-icing on the other planes. We
don’t run our airlines like that; why should we do that with our roads? The Applicants interpretation
of the Minimum Maintenance Standards is advanced for the first time here in this Honourable
Court, and is flatly contradictory to the evidence of the Applicants’ own witnesses. As the trial
judge stated at para. 153 of his reasons: “There is no evidence from Mr. Cartwright or anyone else

on behalf of the Town that their practice would have been to wait until there was a determination

that icy conditions existed before salting equipment was dispatched.” (Emphasis added)
Ref.: Application for Leave to Appeal, Tab 4, p. 54.

11.  Furthermore, by ignoring the “ought to have known” standard in section 44(2)(a) and the
obligation to “prevent a default from arising” in section 44(2)(b), the Applicants’ position brings
the Minimum Maintenance Standards into conflict with its parent statute. It is axiomatic that a
regulation cannot be inconsistent with a parent statute, and section 64(2) of the Legislation Act,
cited by the Applicants, states: “Subsection (1) also applies to a regulation, in the context of the Act
under which it is made and to the extent that the regulation is consistent with that Act.”

Ref: Legislation Act, S.0. 2006, Chapter 21, Schedule F, s. 64(2)



The Minimum Maintenance Standards

12.  Pursuant to the authority granted under the Municipal Act, the Minimum Maintenance
Standards for Municipal Highways, O. Reg. 239/02, came into force on November 1, 2002. The
relevant parts of the Regulation are section 3, which sets out a routine patrolling standard; section 4,
which sets out a standard for the clearing of snow; and section 5, which sets out a standard for the
treatment of ice. Section 3 is headed “Routine Patrolling” and provides for patrolling frequency of a
Class 1 Highway three times every seven days, and for a Class 2 Highway two times every seven
days. The trial judge found that section 3 did not apply as the weather conditions were not routine
and called for the scheduling of an evening patrol in light of the forecasted winter storm. As
indicated above, the Applicants’ witnesses admitted to this. In light of this finding of fact, the
Minimum Maintenance Standards did not apply to the default of failing to monitor the weather or to
arrange for an evening patrol. Consequently, the defence in section 44(3)(c) was not available to the
Applicants since the minimum standards did not apply to these defaults. This finding of fact was

decisive of the appeal, and indeed this view accords with writings of the Applicants’ own counsel.

13.  In The Law of Municipal Liability in Canada, cited in the decision Thornhill v. Shadid,
discussed below, Applicants’ counsel and co-author, Murray Davison, stated: “The ‘minimum
standards’ contemplated by subsection 44(4), (5) and (6) (according to the 2001 Municipal Act) are
codified in regulations which came into effect on November 1, 2002. These new minimum
standards cover most road maintenance activities, with some significant omissions (such as winter
night patrolling, unexpected early freezing conditions), which were apparently left out because the
committee drafting the standards was unable to reach a consensus on those issues. Municipalities
defending cases involving such issues will not therefore be able to take advantage of the statutory
defences.” Consistent with this view, the standards did not apply to the defaults found by the trial
judge and therefore the Applicants were unable to “take advantage of the statutory defences.”

Ref.: Thornhill (Litigation Guardian of) v. Shadid (2008), 289 D.LR. (4™ 396 (Ont.
S.C.J.) pp. 43-44. [Tab 4C]

14.  Section 4 deals with snow-clearing and provides for the clearing of snow to a depth set out
in a Table to section 4. For a Class 2 Highway, the depth is 5 cm., to be cleared within six hours of
becoming aware the depth is greater than is set out in the Table. The trial judge found that section 4
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did not apply as the Applicants did not clear the snow but rather applied salt to the middle of the
roadway, which it was hoped would eventually have the effect of melting the snow. The trial judge
also held that section 4 did not apply as the 5 cm. depth of snow had not been reached.

15. During oral argument in the C.A., counsel for the Applicants, Mr. Davison, acknowledged
that the trial judge’s interpretation of section 4 was not being challenged any further. This
concession is recorded at paras. 27 and 28 of the reasons: “The trial judge reasoned that the
obligation on the municipality to cleaf snow accumulation either while snow was continuing to
accumulate or after accumulation had ended would only have been triggered when the snow on
Derry Road exceeded five centimetres. Since only two centimetres had accumulated, s. 4 had no
application. The appellants do not challenge this line of reasoning.” The Court also recorded at
para. 25: “Although the appellants no longer argue that s. 4 of the MMS applied to this case, I think
a brief discussion of s. 4 is helpful.”
Ref.: Application for Leave to Appeal, Tab 6, p. 78.

16. The Applicants now state the Factum filed took issue with the trial judge’s interpretation of
section 4. This is true, but the Applicants neglect to mention that the concession was made in oral
argument, not in the Factum. The Applicants now seek to withdraw this concession. This is
inappropriate and reflective of the fact the Applicants are prepared to grasp at any straw, no matter
how frivolous, to avoid responsibility for the accident. The finding of the trial judge that section 4
did not apply, and the resulting concession of the Applicants, was also decisive of the appeal.

Ref.: Application for Leave to Appeal, Tab 12, para. 24, p. 184.

17.  Section 5 deals with the treatment of ice and requires that resources be deployed to treat an
icy roadway as soon as practicable after becoming aware that the roadway is icy. For a Class 2 road,
the time to treat the roadway is four hours. The trial judge found that section 5 did not apply as the
ice had formed as a result of the compaction of snow by vehicular traffic rather than by freezing
rain as had been argued for by the Applicants’ climatologist. The C.A. accepted the learned trial

judge’s conclusion but for different reasons.



The Reasons for Judgment of the C.A.

18.

The C.A. held that section 5 applied to a situation where the ice had already formed since

the section is worded in the present tense. It did not apply to a requirement to take action before ice

had formed. Here, the trial judge made unchallenged findings of fact that the Applicants failed to

monitor the weather forecast and failed to arrange an evening patrol. If either one of these had been

done, the ice would not have formed. Since the Minimum Maintenance Standards do not deal with

monitoring the weather or evening patrols, a defence was not available to the Applicants. This

reasoning is unassailable, and is in accordance with the interpretation of Mr. Davison in the

textbook cited above and the concession made by him in oral argument.

19.

20.

PART IT - STATEMENT OF ISSUES

Does this case raise sufficiently important legal issues relating to:

(a) statutory interpretation: No, this Honourable Court has repeatedly set out the approach to
statutory interpretation. The Applicants’ complaint is solely with the application of this test;

(b) the ability of provincial governments to regulate the level of civil liability of
municipalities in order to control public expenditures: This suggested issue is exaggerated.
The provincial government has regulated the civil liability of municipalities by way of the
Municipal Act and standard of care set out therein. The Minimum Maintenance Standards
must be interpreted in accordance with the language used in the regulation, and consistent
with the parent legislation;

(c) the proper relationship between legislatures and the Courts: This issue is also grossly
exaggerated. The Courts must interpret the words of statutory instruments in accordance
with the guidance provided by this Honourable Court. That is what the Court of Appeal did.

PART III - STATEMENT OF ARGUMENT

The Applicants acknowledge that the approach to statutory interpretation is as set out by this

Honourable Court, namely that the words of an Act are to be read in their entire-context and in their

grammatical and ordinary sense harmoniously with the scheme and object of the Act. The scheme
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of the Municipal Act is to regulate the standard of care of a municipality for maintenance of the

roadways in accordance with all the circumstances of the case.

21.  Section 44(1) requires that the municipality keep a highway or bridge in a state of repair
“that is reasonable in the circumstances, including the character and location of the highway or
bridge.” Section 44(2) provides that “A municipality that defaults in complying with subsection (1)
is, subject to the Negligence Act, liable for all damages any person sustains because of the default.”
Section 44(3) goes on to provide for the defences noted above: (a) if the municipality did not know
or could not have been expected to know of the state of repair of the highway or bridge; (b) “it took
reasonable steps to prevent the default from arising”; or (c) “at the time the cause of action arose,
minimum standards established under subsection (4) applied to the highway or bridge and to the
alleged default and those standards have been met.”

22.  The C.A. interpreted the plain language of section 44(3)(c) and concluded that, in order for
the defence to be available, the minimum standards would have to have applied to the alleged
default. Since the minimum standards did not address issues of monitoring the weather or evening

patrols, a defence was not available under that section.

23.  This interpretation accords with the ordinary sense of the words in the Municipal Act, and is
harmonious with the scheme and object of the Act. Section 44(3)(a) speaks of knowing or ought to
know of a state of repair, while section 44(3)(b) speaks of preventing a default from arising. To the
extent the C.A.’s interpretation of section 44(3)(c) focusses on preventative action, this is
harmonious with section 44. By contrast, the Applicants’ take the position that the Minimum
Maintenance Standards only obligate a municipality to act after becoming aware of a state of
disrepair and there is no obligation to prevent a default from arising. This interpretation is contrary
to the scheme and object of the Act.
Ref.: Municipal Act, 'S.O. 2001, c. 25. 44(3)(a)(b)(c)

24. It is also contrary to decades’ worth of decisions on the obligations of a road authority.
Those decisions make clear that there is an obligation to take action to prevent a state of disrepair

from arising. In The Queen v. Cote, which involved an accident caused by compaction of snow and
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consequent icy roads, Dickson J. (as he then was) stated:

The impugned act or omission lay in permitting to continue for some hours a
‘treacherous, slippery and dangerous’ icy condition upon a short stretch of much-
travelled highway with a known tendency to ice up. It would seem to me that a
reasonable person, familiar with Canadian winters, should have anticipated a vehicle
collision or collisions as the natural, and indeed, probable, result of such a condition
of manifest danger.

Ref.  The Queenv. Cote, [1976] 1 S.C.R. 595, p. 604 [Tab 4B]

25.  The trial judge referred to the 1948 decision of the Court of Appeal in Gardam v. The King,
which in turn referred to this Court’s 1917 decision in Jamieson v. The City of Edmonton, in which
Duff J. (as he then was) stated: “if due diligence had been used by the municipality and those
entrusted by the municipality with the care of the streets, the state of non-repair of the sidewalk
there in question would have been known by the persons responsible.”

Ref. Gardamv. The King, [1948] 4 D.L.R. 175 (Ont. C.A.), pp. 185-186, [Tab 4A]

26.  The C.A. went on to say: “The absence of due diligence on the part of those entrusted with
the care of the highway in ascertaining that a dangerous condition existed so that those using the
road would receive warning, and so that the danger might be averted by those responsible for the
repair of the highway, was in my opinion a failure to discharge a duty which would be cast upon a
municipality in relation to a road under its charge where similar conditions existed, and which
therefore, in the present case, was cast upon the Department of Highways by virtue of subs. 9 of s.
75 of the statute.”
Ref. Gardamv. The King, supra, pp. 185-186 [Tab 4A]

27.  In Montani v. Matthews, involving an accident on black ice which had formed on a bridge
known to ice over quickly, Moldaver J.A. (as he then was) stated: “In my opinion, as a matter of
law, there is no need to insist on the actual formation of black ice as a condition precedent to a
finding of non-repair.” In Bisoukis v. Brampion (City), also involving black ice on a road with a
known tendency to ice up, Borins J.A. stated: “there was no need to insist on the actual formation of
black ice as a condition precedent to a finding of non-repair. It was sufficient, as the evidence in this
appeal established, that the thaw of March 16 and 17 followed by a deep freeze on March 17-18
made it extremely likely that one, or more, culverts would freeze and black ice would form.” In
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MacMillan v. Ontario, which involved black ice on a bridge known to experience preferential icing,
Goudge J.A. stated: “Thus, given the circumstances affecting the bridge in the early morning of
October 12, even if the Ministry did not know of or have constructive knowledge of the actual
formation of the preferential icing on the bridge, it ought reasonably to have known of the real risk
of this happening....Had such an inspection been conducted in the early morning of October 12,
1988, I am satisfied that the bridge over Highway 2 would have been salted and sanded prior to the
accident and the appellant would not have skidded out of control.” This Honourable Court denied
leave to appeal in each one of these cases.

Ref.  Montani v. Matthews (1996), 29 O.R. (3d) 257 (C.A.), pp. 272 (Book of Authorities
of the Applicants, Tab 10).
Bisoukis v. Brampton (City) (2000), 180 D.L.R. (4“‘) 577 (Ont. C.A.), para. 84
(Book of Authorities of the Applicants, Tab 1).
MacMillan v. Ontario (Minister of Transportation & Communications) (2001), 24
M.V.R. (4™ 15 (Ont. C.A.), paras. 48, 52 (Book of Authorities of the Applicants,
Tab 7).

28.  These decisions did not set out any new principles as the Applicants suggest, but rather
were applications of the standard in section 44(1) of the Municipal Act and predecessors, to keep
the highway in a state of repair “that is reasonable in the circumstances, including the character and
location of the highway or bridge.” In Waldick v. Malcolm, this Honourable Court reached the same
conclusion in the related area of occupier’s liability. Section 3(1) of the Occupiers Liability Act is
similar to section 44(1) of the Municipal Act and provides that an occupier owes a duty to “take
such care as in all the circumstanhces of the case is reasonable to see that persons entering on the
premises, and the property brought on the premises by those persons are reasonably safe while on
the premises.” The Court stated the goal of the Act was to “promote, and indeed, require where
circumstances warrant, positive action on the part of occupiers to make their premises reasonably
safe.”

Ref. Waldickv. Malcolm, [1991] 2 S.C.R. 456, p. 477 [Tab 4D]
Municipal Act, S.0. 2001, c. 25. 44(1)

29. A similar conclusion was reached in relation to the Minimum Maintenance Standards. In
Thornhill v. Shadid, Howden J. undertook an extended analysis of the standards and made the
following comments:

Use of the routine patrol standard for the various classes of highways during periods
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such as winter storms, when highly dangerous conditions can form and change
within hours, coupled with the trigger of actual knowledge to activate the duty of the
municipality to clear snow or treat ice on the highways, would form a major
departure from the legislated requirements in section 284 of the Municipal Act and
the purpose of that legislation. That purpose is to protect reasonable users of the
highways, roads and bridges from unreasonable risk of harm of which the authority
has knowledge or, through reasonable steps, could be expected to be aware of, in
order to prevent or to remedy the risk of harm. A literal interpretation of sections 3,
4 and 5 of the MMS, if applied to storm conditions, would countenance snow or ice
accumulation over small or even wide areas of a regional municipality for days
when no patrolling would occur at all (because the municipality is only required to
patrol three times out of every seven days in the case of Class 1 highways and one of
every fourteen or thirty days in the case of Class 4 and 5 roads.)

Ref.  Thornhill (Litigation Guardian of), supra, para. 100 [Tab 4C]

30.  The trial judge also commented on the dangers of adopting a literal interpretation of the
Minimum Maintenance Standards:

This is a case of snow falling and covering the road which was then compacted by
vehicular traffic into hard packed snow and ice or icy conditions at various places.
The remediation, salting of the roads, was intended to prevent the compacting of
snow and the creation of ice and slippery conditions. It makes no common sense to
interpret this section [5] of the MMS as being applicable in the circumstances of this
case. If it were otherwise, municipalities could avoid any of their obligations to clear
the roads of snow by waiting until the snow becomes compacted and turns into ice
and then claiming that a new time limit is triggered from the time when the
municipality becomes aware that the roadway is icy.

Ref.: Application for Leave to Appeal, Tab 4, para. 165, p. 60.

31. Like the trial judge herein, Howden J. held that section 3 of the Minimum Maintenance
Standards dealt only with routine patrolling and did not apply to evening patrols or winter storms.
Indeed, Howden J. quoted from Applicants’ counsel, Mr. Davison’s textbook in this regard. The
Applicants did not refer to section 3 of the regulation in the Court of Appeal. Now, faced with the
decision of the Court that a defence under section 44(3)(c) did not apply to the default of failing to
arrange an evening patrol, the Applicants say, for the first time in this Court, that section 3 sets out
the circumstances under which the icy conditions would have become known. Respectfully, this
Honourable Court should not entertain such a crystal ball submission.

32.  To return to the point made at the outset, there is no national issue or issue of legal
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importance raised in the proposed appeal. The trial judge and the C.A. interpreted the Minimum
Maintenance Standards in accordance with the words of the Act and the regulation, in accordance
with the object and scheme of the Municipal Act and the factual evidence led at trial, including

admissions made by the Applicants’ witnesses. The proposed appeal is no more than an attempt by
the Applicants to re-litigate issues decided against them.

PART IV - COSTS

33.  The accident herein caused devastating injuries to Patrizia Giuliani. She was put through a
two-week trial in which the Applicants’ defences were rejected and indeed findings of gross
negligence were made. The Applicants’ appeal to the C.A. was also decisively rejected and $50,000
in costs was awarded against them. The Applicants now put forward a factual, frivolous application
for leave to appeal raising issues that were not argued in the Courts below, which bear no relation to
the evidence of their own witnesses and which seek to withdraw concessions made by their own

counsel in oral argument.

PART V - ORDER SOUGHT

34.  That leave to appeal be dismissed, with costs.

ALL OF WHICH IS RESPECTFULLY SUBMITTED.

Dated at Toronto, in the Province of Ontario, this 14th day of March, 2012.

mﬂ\m

ALLAN ROUBEN
Counsel for the Respondents
Patrizia Giuliani, Tina Giuliani
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Legislation Act, S.0. 2006, Chapter 21, Schedule F, s. 64(2)

Rule of liberal interpretation

64. (1) An Act shall be interpreted as being remedial and shall be given such fair, large and
liberal interpretation as best ensures the attainment of its objects. 2006, c. 21, Sched. F, s. 64 (1).

Same

(2) Subsection (1) also applies to a regulation, in the context of the Act under which it is made
and to the extent that the regulation is consistent with that Act. 2006, c. 21, Sched. F, s. 64 (2).

Loi de 2006 sur la legislation, L.O. 2006, CHAPITRE 21, Annexe F, s. 64(2)

Solution de droit

64. (1) Laloi est censée apporter une solution de droit et s’interpréte de la maniére la plus
équitable et la plus large qui soit compatible avec la réalisation de ses objets. 2006, chap. 21,
annexe F, par. 64 (1).

Idem

(2) Le paragraphe (1) s’applique également a un réglement, dans le contexte de la loi en

application de laquelle il est pris et dans la mesure ot il est compatible avec celle-ci. 2006, chap.
21, annexe F, par. 64 (2).
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council or to an employee of the municipality, subject to
any conditions which the municipality may impose, the
power to close a highway temporarily for any purpose
specified in the by-law. '

Conveyance of closed highway - *

43. A municipality that- permanently closes a highway
shall not convey the land forming the highway if it is
covered with water without the consent of the Ministry of
Natural Resources.

Maintenance ‘ )

44. (1) The municipality that has jurisdiction over a
highway or bridge shall keep it in a state of repair that is
reasonable in the circumstances, including the character
and location of the highway or bridge.

Liability : .

(2) A municipality that defaults in complying with
subsection (1) is, subject to the Negligence Act, liable for
all damages any person sustains because of the default.

Defence

(3) Despite subsection (2), a municipality is not liable
for failing to keep a highway or bridge in a reasonable
state of repair if,

(a) it did not know and could not reasonably have been
expected to have known about the state of repair of
the highway or bridge;

(b) it took reasonable steps to prevent the default from
arising; or )

(c) at the time the cause of action arose, minimum
standards established under subsection (4) applied

to the highway or bridge and to the alleged default
and those standards have been met.

Regulations

(4) The Minister of Transportation may make regula-
tions establishing minimum standards of repair for high-
ways and bridges or any class of them.

General or specific

(5) The minimum standards may be general or specific
in their application.
Adoption by reference

(6) A regulation made under subsection (4) may adopt
by reference, in whole or in part, with such changes as the
Minister of Transportation considers desirable, any code,
standard or guideline, as it reads at the time the regulation
is made or as it is amended from time to time, whether
before or after the regulation is made.

Limitation on actions

(7) No action shall be brought against a municipality
for damages for lack of repair, even if the municipality
was at fault, after the expiration of three months from the
time the damages were sustained.

MUNICIPALITES .,

16 chap. 25 665

ployés ou a un comité de son conseil, sous réserve de
toute condition qu’elle impose, le pouvoir de fermer une
voie publique temporairement i toute fin que précise le
réglement municipal.

Transport d’une voie publique fermée

43. La municipalité qui ferme une voie publique de
fagon permanente ne doit pas, sans le consentement du
ministére des Richesses naturelles, transporter le bien-
fonds qui constitue la voie publique et qui est immergé,
Entretien :

44. (1) La municipalité qui a compétence sur une voie
publique ou un pont en assure 1’entretien raisonnable dans

les circonstances, y compris le caractére et I’emplace-
ment.

Responsabilité

(2) Sous réserve de la Loi sur le partage de la respon-
sabilité, la municipalité qui ne se conforme pas au para-
graphe (1) est responsable des dommages subis par qui-
conque en conséquence.

Défense

(3) Malgré le paragraphe (2), une municipalité n’en-
court aucune responsabilité pour ne pas avoir assuré 1’en-
tretien raisonnable d’une voie publique ou d’un pont si,
selon le cas :

a) elle n’avait pas connaissance de 1’état de la voie
publique ou du pont et il n’est pas raisonnable de
s’attendre 4 ce qu’elle en ait eu connaissance;

b) elle a pris des mesures raisonnables pour empécher
le manquement de se produire;

) au moment ou la cause d’action a pris naissance,
les normes minimales établies en vertu du paragra-
phe (4) s’appliquaient a la voie publique ou au pont
et au manquement qu’elle aurait commis et ces
normes ont été respectées.

Riglements

(4) Le ministre des Transports peut, par réglement,
établir des normes minimales pour I’entretien des voies
publiques et des ponts ou pour toute catégorie de ceux-ci.

Portée

(5) Les normes minimales peuvent avoir une portée
générale ou particuliére. '
Adoption par renvoi

(6) Les réglements pris en application du paragraphe
(4) peuvent adopter par renvoi, avec les modifications que
le ministre des Transports estime souhaitables, tout ou
partie d’un code, d’une norme ou d’une ligne directrice,
tel qu’il existe au moment ou sont pris les réglements ou
tel qu’il est modifié, soit avant ou aprés ce moment.

Prescription

(7) Est imrecevable I’action intentée contre une munici-
palité pour des dommiages causés en raison du manque
d’entretien, méme si celle-ci est fautive, plus de trois
mois & compter du moment ou les dommages ont été su-
bis.
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“paved surface” means a surface with a wearing la&cr or layers of

asphalt, concrete or asphalt emulsion;
~ “roadway” has the same meaning ds in subsection 1 (1) of the
Highway Traffic Act;
“shoulder” means the portion of a highway that provides lateral
support to the roadway and that may accommodate stopped
motor vehicles and emergency use; ’
“surface” means the top of a roadway or shoulder.
(2) For the purposes of this Regulation, every highway or part of
a highway under the jurisdiction of a municipality in Ontario is
classified in the Table to this section as a Class 1, Class 2, Class 3,
Class 4, Class 5 or Class 6 highway, based on the speed limit appli-
cable to it and the average anmual daily traffic on it.
(3) For the purposes of subsection (2) and the Table to this sec-
tion, the average annual daily traffic on a highway or part of a
highway under municipal jurisdiction shall be determined,
(a) by counting and averaging the daily two-way traffic on the
highway or part of the highway for the previous calendar it
year; or o
_ e “
(b) by estimating the average daily two-way traffic on the high- T
way or part of the highway in accordance with accepted traf- ;
fic engineering methods. :
TABLE P
CLASSIFICATION OF HIGHWAYS ?
7
e f
Average Annual Daily Traffic Posted or Statutory Speed Limit (kilometres per hour) g
(number of motor vehicles) 100 90 80 70 60 50 40 %]
15,000 or more 1 1 1 2 2 2 2 ,:
12,000 - 14,999 1 1 1 2 2 3 3 ‘ ‘
10,000 - 11,999 1 1 2 2 3 3 3 )
8,000- 9,999 1 1 2 3 3 3 3
6,000 - 7,999 1 2 2 3 3 3 3
5,000 - 5,999 1 2 2 3 3 3 3
4,000- 4,999 1 2 3 3 3 3 4
3,000- 3,999 1 2 3 3 3 4 4
2,000- 2,999 1 2 3 3 4 4 4
1,000- 1,999 1 3 3 3 4 4 5
500- 999 1 3 4 4 4 4 5
200~ 499 1 3 4 4 5 5 5
50, 199 1 3 4 5 5 5 5
0- 49 1 3 6 6 6 6 6
Application

2. (1) This Regulation sets out the minimum standards of repair
for highways under municipal jurisdiction for the purpose of subsec-
tion 284 (1.4) of the Act.

(2) The minimum standards of repair set out in this Regulation
are applicable only in respect of motor vehicles using the highways.

(3) This Regulation does not apply to Class 6 highways.
MINIMUM STANDARDS

Routine patrolling
3. (1) The minimum standard for the frequency of routine
patrolling of highways is set out in the Table to this section.

492
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(2) Routine patrolling’shall be carried out by driving on or by
electronically monitoring the highway to check for conditions
described in this Regulation.

(3) Routine patrolling is not required between sunset and sunrise.
TABLE *
ROUTINE PATROLLING FREQUENCY

(a) to deploy resources to treat an icy roadway as soon as practi-
cable aﬁcr becoming aware that the roadway is icy; and

’ () to treat the icy roadway within the time set out in the Table to
this section after becoming aware that the roadway is icy.

(2) This section only applies to a munijcipality during the season
when the municipality performs winter highway maintenance.

TABLE
Class of Highway Patrolling Frequency
1 3 times every 7 days ICY ROADWAYS
2 2 times every 7 days Class of Highway Time
3 once every 7 days 1 3 hours
4 once every 14 days 2 4 hours
5 once every 30 days 3 8 hours
) 4 12 hours
Snow accumulation i 5 16 o
4. (1) The minimum standard for clearing snow accumulation is, urs
(a) while the snow continues to accumulate, to deploy resources Potholes

to clear the snow as soon as practicable after becoming aware
of the fact that the snow accumulation on a roadway is
greater than the depth set out in the Table to this section; and

6. (1) If a pothole exceeds both the surface area and depth set
out in Table 1, 2 or 3 to this section, as the case may be, the mini-
mum standard is to repair the pothole within the time set out in
Table 1, 2 or 3, as appropriate, after becoming aware of the fact.

(2) A pothole shall be deemed to be repaired if its surface area or
depth is less than or equal to that set out in Table 1, 2 or 3, as appro-

priate.

after the snow accumulation has ended and after becoming
aware that the snow accumulation is greater than the depth
set out in the Table to this section, to clear the snow accumu-
lation in accordance with subsections (2) and (3) or subsec-
tions (2) and (4), as the case may be, within the time set out
in the Table. .

(2) The snow accumulation must be cleared to a depth less than

®)

TABLE 1
POTHOLES ON PAVED SURFACE OF ROADWAY

or equal to the depth set out in the Table.
C_lass o Surface Area Depth Time
(3) The snow accumulation must be cleared from the roadway to Highway
thhm a distance of 0.6 metres inside the outer edges of the road- 1 600 o 8 cm 4 days
' 2 800 cm? 8cm 4 days
@ Despitq subsectiqn (3), for a Class 4 highway w1th_two lanes 3 1000 co? 8 cm 7 days
or a Class 5 highway with two lanes, the snow accumulation on the -
roadway must be cleared to a width of at least 5 metres. 4 1000 cm® 8§cm 14 days
. . 5 1000 cm? 8 cm 30 days
(5) This section,
TABLE 2

(a) does not apply to that portion of the roadway designated for

parking; and POTHOLES ON NON-PAVED SURFACE OF ROADWAY |

(b) only applies to a municipality during the season when the ro——
municipality performs winter highway maintenance. Hi;lisw(;y Surface Area Depth Time
(6) In this section, 3 1500 cm? 8 cm 7 days
“snow accumulation” means the natural accumulation of new fallen 4 1500 cm? 10 cm 14 days
snow or wind*blown snow that covers more than half a lane ; 1500 cm? 12 em 30 da
width of a roadway. N ys
TABLE TABLE 3
SNOW ACCUMULATION POTHOLES ON PAVED OR NON-PAVED SURFACE
OF SHOULDER
Class of Highway Depth Time a n
ass o .
1 25cm 4 hours Highway Surface Area Depth Time
2 B Ll 1 1500 cm?® 8 cm 7 days
3 § cm 1 hoiss 2 1500 cm® 8 cm 7 days
a S.cm 16 hows 3 1500 cm® 8 cm 14 days
) L0 o 4 1500 cm? 10 cm 30 days
5 1500 cm? 12cm 60 days
Icy roadways

5. (1) The minimum standard for treating icy roadways is,
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